MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 528/2019(D.B.)

Rajeshkumar Ramkrushna Gathe,
Aged 47 years. Occ : Service,

R/o C/o Additional Superintendent
Of Police, Washim.

Applicant.

Versus

1) State of Maharashtra,
through its Additional Chief Secretary,
Home Department,
Mantralaya Mumbai

2) Director General of Police,

Having its office Near Regal
Theatre, Kulaba, Mumbai.

Respondents

Shri S.P.Palshikar, Ld. Counsel for the applicant.
Shri A.M.Khadatkar, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and
Hon’ble Shri M.A.Lovekar, Member (]).
Dated: - 25t July 2022

UDGMENT

Per :Member (]).

Judgment is reserved on 18t July, 2022.

Judgment is pronounced on 25t July, 2022.
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Heard Shri S.P.Palshikar, learned counsel for the applicant and
Shri A.M.Khadatkar, learned P.O. for the respondents.

2. Case of the applicant is as follows.

The applicant joined service as Constable in August, 1991. In
the year 1999 he passed the examination conducted by M.P.S.C. and
joined as P.S.I. in March 2000. His record is unblemished. His caste is
“Thakur” which is recognised as Scheduled Tribe. His caste claim is
pending for verification before the Scrutiny Committee, Amravati
since 2013. By order dated 29.10.2007 (Annexure A-1) the applicant
was given promotion to the post of API. But it was deferred and
actually given by order dated 29.11.2014 (Annexure A-5). By order
dated 09.12.2011 (Annexure A-2) several batchmates of the
applicant including one U.G.Patkar who were promoted to the post of
A.P.I in 2007, were promoted to the post of P.I. Gopal Thakur,
another batchmate of the applicant whose caste is also “Thakur” and
who was not actually promoted to the post of A.P.1. inspite of order of
promotion issued on 29.10.2007, approached Aurangabad Bench of
this Tribunal. 0.A.N0.640/2019 filed by him was allowed on
29.09.2011 with certain directions (Annexure A-3) and he was
promoted to the post of A.P.L The applicant submitted

representation dated 31.10.2011 (Annexure A-4) to respondent no.2.
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Ultimately, he was actually promoted to the post of A.P.I. on
29.11.2014 and only since then he is working as A.P.I. On the basis of
Circular dated 01.09.2014 (Annexure A-6) issued by respondent no.2
the applicant made representation dated 7.11.2014 (Annexure A-7)
to respondent no.2 that in view of said Circular he be promoted to the
post of PI though his caste verification was pending. By order dated
22.06.2015 (Annexure A-8) Gopal Thakur was promoted to the post
of P.I. though his caste certificate was to be verified and validated. On
08.09.2015 the applicant again made representation (Annexure A-9)
to respondent no.2 to promote him to the post of P.I. One Dilip
Thakur whose caste is also “Thakur” and whose caste claim was
pending for verification, was promoted to the post of P.I. by order
dated 13.01.2016 (Annexure A-10). The applicant was repeatedly
seeking parity but to no avail. Thereafter, by communication dated
21.08.2017 (Annexure A-11) the applicant was called upon to furnish
his Caste Validity Certificate. At this point of time also verification of
caste claim of the applicant was pending. By communication dated
13.12.2018 (Annexure A-12) he was asked to remain present before
Scrutiny Committee on 04.01.2019. Accordingly, he remained
present before the Scrutiny Committee. Because he did not receive

any communication thereafter, he applied under the Right to
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Information Act and received information (Annexure A-13) that one
Sunil Wankhede whose case was identical was promoted to the post
of P.I. though he was junior to the applicant by 5 years. The applicant
then made representation (Annexure A-14) dated 19.06.2018 to
respondent no.2 citing therein identical case of one Sunil Ramteke.
Respondent no.2 promoted 500 APIs to the post of PI by order dated
10.06.2019 (Annexure A-15). On 12.06.2019 the applicant again
made representation (Annexure A-16) to the concerned authority to
promote him to the post of PI and grant deemed date of promotion as
API. However, his grievances were not redressed. Hence, this
application for following reliefs-

1) direct the respondent no.2 to consider case of the
applicant for grant of deemed date as Assistant
Police Inspector, as on 29.10.2007 when order

Annexure A-1 was issued;

2) further be pleased to direct respondent no.2 to
consider case of the applicant for further
promotion to the Post of Police Inspector with effect
from 2011 when batchmates and juniors were
promoted;

3) further be pleased to direct respondent no.2 to
issue aforesaid order immediately by granting him
all consequential and monetary benefits arising

therefrom;
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3. Reply of respondent no.2 is at pp.93 to 111. It contains

following averments-
(1) Though the applicant’s promotion order was issued on
29.10.2007 effect could not be given to it because his Caste
Certificate was pending for verification.
(2) The judgment of Hon’ble Bombay High Court dated
25.08.2011 on which the applicant is relying has been
challenged in the Hon’ble Supreme Court by filing SLPs (Civil)
No0s.33356 to 33370/2011, on 16.12.2011.
(3) Aforesaid judgment of the High Court was relied upon by
Aurangabad Bench of this Tribunal in 0.A.N0.640/2009 and
another 0.A. filed by Gopal Thakur and Bhaskar Shinde,
respectively while directing that they be given promotion
subject to the outcome of SLPs.
(4) There were several cases were promotions were
withheld for want of Caste Validity Certificates. Considering
these facts and judgment of the High Court dated 25.08.2011,
Circular dated 01.09.2014 (Annexure A-6) was issued.
(5) Circular dated 01.09.2014 has been withdrawn by
issuing a Circular dated 21.07.2016 based on Government

letter dated 24.05.2016.
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(6) In the DPC for the year 2016-2017 case of the applicant
for promotion to the post of PI was considered and deferred
because he had not submitted Caste Validity Certificate.

(7) Similarly, in DPC of 2018 -2019 it was found that the
applicant was promoted to the post of A.P.I. because of policy of
reservation in promotion adopted by G.R. dated 25.05.2004.
This G.R. has been quashed and set aside by judgment dated
04.08.2017 passed by the Bombay High Court in Writ Petition
No0.2797 of 2015. The State of Maharashtra has challenged the
order dated 04.08.2017 in the Supreme Court by filing SLP
No0.28306 of 2017. Though the said SLP is admitted, effect and
implementation of order dated 04.08.2017 has not been stayed.
(8) In view of the aforementioned facts, G.A.D., Government
of Maharashtra has issued a letter dated 29.12.2017 (Annexure

R-1) stating therein as follows-

3. TR U Retis 98.99.20909 Ash SeteRn
FeauieTdest AL e AlLSH R &.08.
0¢.R099 =M AR RPIR vraea 3rerar aRRed SRt &
AR HUAE! 3Tael TRA Bt G, Wb 1&.20.90.
099 URIA TSl A TR TGleeteitat Hiden guiadt 3w
el 3. ALIH ARG TElealdlcl 3RV e aRfaa
IR Fda TR URestaat aipen bt & daan, Je=n
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yauticiet Rad ug adstel srvenanad e gt kst atm
Fe Haoticliet 3B /watan-aihge e st ura sttt
3MEd. dAd ALTAIA RN IS 2ARAE SRAA DA [
3tesn it B.R¢ 308 /0919 3EN Uatd 3R, & aa REra
Adl, JEEd et @ = femeR i e stet. @n
femmm ©&.2¢.92.2090 Jsht Roem sBumEmERR  Fen
Udoltcltel paal-iall URleell TR HUEE! Aenfers tsan
e AU et 3Mgd. EHR ga TEEEEn Bt
Fe Jalicliet Rad Us fotedtes Aregeeat TaoUle AAPTSAgAR Al
Adtea sENeEEn Fotren sttt wga swea adia.  3ih
FRAE FRAET AdEredl TSR AETR@ETD  tEEt
/Ha® Al USteht ovgdl d, [§.R8.8.2008 = R
BRI RESTAR SRS T BioE Aaeisal JEd a2l
AR 3 G, A FABL TeD FURTH [H3oTE .

In view of these directions the applicant was not

promoted to the post of P.I. in DPC of 2018-2019.

(9)

It was communicated to the applicant, by letter dated

23.03.2018, that his request for grant of deemed date of

promotion to the post of A.P.I. could not be granted because of

pendency of SLPs mentioned above.

(10) Circular dated 05.11.2009 issued by G.A.D. following

policy decision taken by the State Government making

production of Caste Validity Certificate by persons belonging to
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the category of ST before getting promotion is still valid and
not quashed.

(11) Corrigendum dated 28.05.2001 (Annexure R-1) issued by
Tribal Development Department, Government of Maharashtra

deals with the following subject-
FACA HHA-TA STAND JHR ATRR.
It further states-
R WEewll oI AM-W Fd IR SR
HAARY/JMEHR Tl UGleotell  STYA AR ST
e U
(12) Circular dated 05.03.2005 (Annexure R-3) issued by

Department of Social Justice, Cultural work and Special

Assistance, Government of Maharashtra states-
7 4w ArTRaEten sAsaREn o Adq, B A,
R 3iolicpa FRA(AL USIGEAIgAl STt USAOTGI Usctesult
HSH Qe FHATIU ATGR TR ARG JTl.
It further states-
=N AL Goat a iftes-idt suedt geromEEh
TSl 3EUE Selell G @ FARAAA W=l Sd
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(Zone of Consideration) 34 sl 3™ 3tfH®ERL a
HeAA-AD TEleetciten UipaAyat § Alge PR Ad UARDE
e STt T, ST JHOUs USdiesolt s Tegs
A YA T 561 B @ Sicied (el Talestell QUlied AR,
T I Adet #ReAl Teput SATART St YA Qe §
AlFIA HAER BV @A LI

(13) Home Department’s letter dated 28.06.2012, also

mandates that promotions should not be given unless a C.V.C. is

given by the employees (Annexure R-4).

(14) In view of ratio laid down by the Hon’ble Supreme Court
in “Chairman and Managing Director, FCI Vs Jagdish Balram
Bahira & Others- SCC Online SC 1735 this application is liable
to be dismissed.

(15) Basic grievance of the applicant is about non
implementation of promotion order dated 29.10.2007. Thus,
this application is hit by laches/barred by limitation.

(16) With regard to case of Sunil Wankhede following points
need to be taken into account-

The promotion order dated 13.01.2016 giving
promotion to the post of P.I. was issued in view of the
Circular dated 1.09.2014 issued by this office.

However, later on the said Circular has been cancelled
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vide Circular dated 21.07.2016 as per the orders of the

State Government.

(ii) The promotion that was given to A.P.I. Shri Sunil
Bhaurao Wankhede, who belongs to the S.T. to
the post of P.I. vide this office order dated
28.07.2017 has been cancelled vide this office
order dated 23.02.2018 as the applicant had not
submitted a C.V.C. {Caste Validity Certificate}

(iii) A.P.IL. Shri Sunil Bhaurao Wankhede has filed a
Writ Petition No,1448 of 2018 before the Hon’ble
High Court, Bench at Nagpur in view of
cancellation of his promotion to the post of P.I
and pendency of his C.V.C. claim. The Hon’ble
High Court, Bench at Nagpur has passed order
dated 27.03.2018 as under :

“Till the caste claim of the petitioner is
decided by the Committee, the petitioner be
allowed to continue on the post of P.I. and
shall not be demoted to the post of A.P.l. on
the ground of non-production of the Caste
Validity Certificate, as in our considered view
for no fault on the part of the petitioner he
cannot be made to suffer.”

In compliance with the aforesaid order
dated 27.03.2018 of the Hon’ble High Court in
the case of Shri Wankhede, this office has
stayed this office order dated 23.02.2018

about cancellation of promotion given to the
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applicant to the post of P.1, for a period of six
months or till the Caste Certificate is verified
by the Caste Scrutiny Committee. This office
has also communicated to the Dy.
Commissioner and Dy. Chairman of the S.T.
Caste Verification Committee, Amravati vide
this office letter dated 30.10.2019 to take
decision on the claim of Shri Wankhede at the
earliest.

The case of the applicant herein has been
kept Open by the D.P.C. since the applicant
has not yet submitted a C.V.C.

(17) There is no Unarmed Police Officer by name Sunil

Ramteke as asserted by the applicant.

(18) The applicant has made very vague averments, he has

not given the details of 500 persons, who he is claiming to be

junior to him, as to whether all of them do not have C.V.C. and

still they have been promoted. The State Government is not

giving promotions to any employees, who have not given C.V.C.

4, While issuing order of promotion of the applicant and others

on 29.10.2007 (Annexure A-1) to the post of API it was specified -

0.A.N0.528/2019
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Helle! AR 3H.5.9 d RC W & Ulel A UlerRIeTEbET
e AR getfucicen ol wisth Hrivr Tgn deaen arAtaRgE
AERH et FRIGTEHIEN UgR AU a awegeeat (Provisional)
Qe IR Ad @, =N Qe U Prlawwi yet seRfa
ST /STETTeRt eIl TSI T el SR 3G Mgl i e
Eeeldiadel AU celfdeielt aigel ace eIl 3™ JAUT Ui
oA St
In 0.A.N0.640/2009 (Annexure A-3) filed by Gopal Thakur
Aurangabad Bench of this Tribunal relied on the judgment dated
25.08.2011 passed in a batch of 15 Writ Petitions
(W.P.N0s.2136/2011 & Others) in which condition no.7 of G.R. dated

05.11.2009 was held to be unreasonable and as such liable to be

struck off. Condition no.7 referred to above reads as under-
“o. HAPTA YM@MEN IAGEREGN BT e @eskdt ad
STAAEN ST Qe FHUW SRICABRIS AYS PRIt 3ian uatestdt
QU A .

This Tribunal then observed in 0.A.N0.640/2009-

Naturally that the caste / tribe claim is pending
before the scrutiny committee for validation shall not
be a ground to obstruct the respondents from issuing
posting order, either to present applicant or to any of

the candidates belonging to reserved category in the

0.A.N0.528/2019
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list of 298 promotees issued by order dated
29.10.2007.

5. The applicant has also relied on extract of service book of one
Patkar (Annexure A-2). It shows that said Patkar was promoted to
the post of PI by order dated 11.10.2011. In order dated 29.10.2007
(Annexure A-1) Gopal Thakur & Patkar both are below the applicant.
Name of the applicant is at Sr.No.277wheareas names of Thakur &
Patkar are as Sr.No0s.281 & 285, respectively.
6. It is a matter of record that in furtherance of order dated
29.10.2007 the applicant was effectively promoted to the post of API
by order dated 09.09.2014 (Annexure A-5).
7. Circular dated 01.09.2014 (Annexure A-6) states-
3FA IS UhId BRI RAH q GGRRAA SARER AGR
TIAA T Teh WA YHFE daRa WelA AFRIAEAD BRCIAA
HAgierters Al 3 AGT® Alst AGER Jha HoAIA Ad 3@ &, =T
AT TAGIRN 3 WA JETeet a0t ‘30 d 8 Aefe 3aa
Wel A iRt @ weast (il wiRg) wEeen AF|ERIA e
B, AT A T, il 3T 3G (I UR.P. 08 Aefter) A
Adte SARICRIEAER JHE Doleal AN gad At = 3iefis
ES TRIeEIcld MG STl 3R 3eeT TR IMGLAA HH Yateetat 3Tael

0.A.N0.528/2019
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HRIAE HIAA AT,

In para 5 of his reply respondent no.2 has contended-

However, the Circular dated 01.09.2014, (as has
been annexed by the applicant as Annex A-6 to the
0.A.) has been withdrawn by this office, because of the
Govt. Letter dated 24.05.2016, vide this Circular dated
21.07.2016.

However, neither letter dated 24.05.2016 nor Circular dated

21.07.2016 is placed on record.

8. The applicant has further relied on order dated 22.06.2015

(Annexure A-8) whereby Gopal Thakur and 226 Others were

promoted to the post of PI.

9. The applicant has also relied on order dated 10.06.2019

(Annexure A-15). This order states-

0.A.N0.528/2019

RTETE Hest .9 AL TG Ddete feEid RQ/9R/099 =
e forlaead gale wEisrditen Hleadiat Fen gaotdar Raa @
eI g FTPTA ATEAGATHAR Al I e R Pk
STE AGE IRTAEEA 32 &t 3B, TR IEHSA RGN TG
I YDl dAd SR APTADI Jaolictel Bl et iiats
TEIR UGestt svere fastota uaitestett Afdediat ook Baen ang.

ARETE Het B.§ AL G dowc [Gaid 9%/9R/099 =M
et forotenea? ficteen sudetiverol Feen yavtdiet a3k ABTAATTL
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gaoTtcitel fo1: oA R Wet foritetepial frera dieiw Bordlews uaar
TRt SRS Tl dUold (et 3RAdl, JChe ofa Piela
e Qe Prileteien Bt Weli Brisie Ueiar udiesiat JoIet
Rl udEcd AtFde um R g, e e H.3 A § ;A
G Belcl Fgell [Fe1et aed FRIARHR Tl etcel B oRat JgEie®
et foritetenian ©:oRA Wiett foRteTe UaTar Ualestett SUaTRIet [astetE
TRt Al A [T aeu da.  Jetat s9gg Yoo e
TR UlettA feRiatepian for:ort tietiA oRieTes UgER Ugissil SRt
T4, AFYC [AHOT AU UetA AFHACED, A.AHTS Alelt A
fectt atg.

10. In his last representation dated 12.06.2019 (Annexure A-16)

the applicant put forth his case as under -

0.A.N0.528/2019

Ao A AR 313 A, I AeN W WA 3ifeiaTs BRI
TR A TE® BITRR YA AAYDH 3@, ARN Je3iwoa awd
3T AFRIE, ANpAA =0T At [erwler et udten e Jge=w
et forRied U@ qEiEeit qRa 3Met gidll. g ST ekl YAl
3R Ukt AFTA 3ett el a sieR el PHA(D 2 YA @G
TRl SURTIe 3TERt 3T

Jeol HAid 9 AN AR Janidiet Welw 3BEER & J= o090
T Utett Prdlete Tdt talestcll Shetett 3. aad el HAid 3 T
AR gHSidlel @ AR Jwldlel (STa YOS FAAl) qaAd Feol
el T SR dictt Fritates udt udiestelt Stctett 318,
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T el pHie ¥ e dict Brilets Tl wEiewtlt SeteRn
TEHERA EGAID &390 TAD JHTET HERE TERAS At et PSS
TR TEEEdt Setett 3R Slegl Sd 1.4.A.3Wbte A A aeidiet
3 A A ALY VAR FTRGT6 TS HRIA 3@, AT S AEIAT HHITH
YR SR St ST YeTosl Usdrestt At serEdt Aiwness
Uoidid 33, R AR JEAT Sl AL JHOTS TR0 S S
ST YRS UScllesult FeAtell StERIEch Aidehs Ui 313 d Jfetet 3=
qErRs 30t 3 Tepta Haotidiel 313, el aid SR AHHR At gt
ST AT TAPTI STHAAG WA PTIeTD Tat Tatesiit Suid 3Tetett 3.
RIS T P.§ AR sEIE Dot 8.2R.92.2091 e Bt 3w
gaie uEiedien Bledidia e Pidat @ APTRH@Ide Raa 1
ATCBAGHR ALFdIE ReEm BoRren st Jga sReEEa
37T 3RIA e ARG Bl 3Fad A ATETBATAR FeA AoNGa
watetett fesnt sefla gia. wig e 3.6 yAm Bella steiet dets
BRI UGesia 3eeHeR JYeal A Ualskll uid 3Tetett st @
AR AAETSA Bl A ARTHD@A 3 @ FPeen witdte
SR Aol TETeetelt SUAT STetett 3B.

MU FRNCRIHZH A TGTeotell bR AFTAT etett SR
AL WA FAFRAED TR A et A Hesltw sugenmam Goita
TN TEEedt A& A TRl ddiel HeH 4 IRUSBR SR
Frodem Ad. &t AR Rewrw Awva sted diel Fritetw wert
TRl 6t ALFdea RIeR B st AEa foar Aaeresdea R
e FONEt f8.2R.92.20919 =t 2t fervter 3teaRt Jvera v,



11.

12.

17

The circumstances which go to the root of the matter are -

(1) Condition no.7 in G.R. dated 05.11.2019 is held to be
unreasonable by the Bombay High Court in judgment dated
25.08.2011 and by virtue of this declaration it would not be
permissible to with hold promotion on the ground that
verification of caste certificate is pending.

(2) Though order dated 25.08.2011 is challenged in the
Hon’ble Supreme Court by filing SLPs, effect and
implementation of order dated 25.08.2011 has not been stayed.
(3) The applicant has demonstrated that in the aforesaid
factual background promotion orders have been issued to
similarly placed candidates subject to outcome of SLPs.
Therefore, benefit of parity must go to the applicant.

(4) In view of points 1 to 3 Annexure R-1 to R-4 discussed
above shall not help the respondents.

Though, according to respondent no.2 there are laches on the

part of the applicant, we are not inclined to accept this submission since it

is apparent from facts that the cause of action agitated by the applicant is

continuing one.

13. Respondent no.2 also sought to rely on the case of Jagdish Balram

Bahira (Supra). In this case it is held that if caste certificate furnished is

0.A.N0.528/2019
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subsequently invalidated benefits received by the concerned person till
that point of time are liable to be recovered. This contingency need not be
considered at this stage. In case caste certificate of the applicant is
invalidated consequences thereof shall follow.

14. For all these reasons the application is allowed in the following
terms-

Respondent no.2 shall fix deemed dates of promotion of the applicant
to the post of A.P.I. & P.I. by disregarding the fact that his caste verification
is pending and by considering his eligibility to the promotional post, issue
order of his promotion to the post of P.I. subject to the outcome of SLPs,
and pay all consequential benefits to him within three months from the

date of this order. There shall, however, be no order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member (]) Vice Chairman

Dated - 25/07/2022

0.A.N0.528/2019
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Vice Chairman &

Court of Hon’ble Member (]) .
Judgment signed on : 25/07/2022.

and pronounced on

Uploaded on : 25/07/2022.
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